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consent to the exercise of a jurisdiction which the court ad-
mittedly does not possess,1 how is this divergence from the
general principle to be explained? The usual explanation is
that if an estate or a trust, which includes English property and
foreign immovables, is being administered in English pro-
ceedings, the court is prepared to determine a disputed title
to the foreign immovables.2 Perhaps it was this practice that
Lord Herschell had in mind when he said:

*It is quite true that in the exercise of the undoubted jurisdiction of
the courts it may become necessary incidentally to investigate and de-
termine the title to foreign lands; but it does not seem to me to follow
that because such a question may incidentally arise and fall to be adjudi-
cated upon, the courts possess, or that it is expedient that they should
exercise, jurisdiction to try an action founded on a disputed claim of
title to foreign lands.'3

Although a stern critic might detect a certain inconsistency in
the statement and might-even question whether the title to the
Spanish land in the Wellington Case was a mere incident in the
proceedings, there is no doubt that in the course of dealing
with such a matter as a trust or a will subject to English law the
courts have in fact not hesitated to determine the title to foreign
land. The jurisdictional difficulty that arises appears to have
been canvassed only once,4 and all that can be said is that the
practice comes perilously near to destroying the supposedly
universal principle that jurisdiction concerning the title to, or
possession of, immovables, resides only in the forum rei sifae.

1  Duncan and Dykes, Principles of Civil Jurisdiction, p. 258; see also the
doubt expressed by Somervell LJ. in The Tolten, [i 946] P, 13 5, at p. 166.

2  64. L.Q.R. 268 (J. H. C. Morris); Graveson, op. cit., p. 363. Dr. Morris
suggests that the English and foreign property must be subject to similar limita-
tions, sed quaere*

3  British South Africa Co. v. Companhia de Mozambique, [i 893] A.C. 602,626.
See also the remark of Westlake, op. cit., para. 173, where he says that the English
court may perhaps assume to determine the right to the property or possession of
foreign immovables 'on the ground of movable property being, mixed up in the
same proceedings'.

4  In re Duke of Wellington, [1948] Ch. 118, 120, where in the course of
argument before the Court of Appeal the court raised the question of jurisdiction
in regard to the Spanish will. 'The matter was argued at some length, but it was
ultimately arranged that the court would deal with the matter On the footing that
the law of England applied, the parties expressing their willingness to be bound
by the decision.' It is perhaps regrettable tKat this arrangement has been reported,
for^if gives the impression that if the parties consent the court can arrogate a
jurisdiction that it does not possess. It must be admitted, however, that this was
done in 1'he Mary Moxham (1876), i P.D. 107.